Abstract: Th e article presents the proceedings of the popular initiative "Expulsion of foreign citizens" that was launched by Swiss People's Party. Th e initiative aimed in contributing to internal security threatened by the criminality of foreigners in Switzerland by the controversial idea of expulsion of foreign criminals. Th e author presents the main idea and arguments of the Swiss People's Party. Th e paper presents the background of the initiative and its development. In this case even a counter-proposal was prepared by the Federal Council. Th e whole process led to the fi nal stage that was the adding of 4 extra paragraphs to art. 121 of Federal Constitution in 2010. Th e case of this initiative presents how vulnerable society can be to popular arguments not necessary confi rmed by scientifi c research. In consequence of this amendment the expulsion obligation was introduced into Swiss criminal Code. It was a new penal measure that as a rule is obligatory. Some exceptions are possible under extraordinary circumstances. Th is federal regulation is strict and poses an important question concerning even the violation of human rights.
Introduction
Popular initiative and referendum are the most common form of direct democracy in European countries.
1 Th ey both exist in Swiss law on federal and cantonal level. Th ose instruments are described in Title 4 of Swiss Federal Constitution 2 entitled "Th e People and the Cantons". Popular initiative is a way to request an amendment to the Federal Constitutionand may propose total or partial revision of Federal Constitution. In case of total revision of constitution its proposal must be submitted to a vote of the People. Popular initiative may be proposed by 100,000 persons eligible to vote may be within 18 months of the offi cial publication of their initiative. A popular initiative for the partial revision of the Federal Constitution may take theform of a general proposal or of a specifi c draft of the provisions proposed. If the initiative fails to comply with the requirements of consistency of form, and of subject matter, or if it infringes mandatory provisions of international law, the Federal Assembly shall declare it to be invalid in whole or in part. In case of general proposal the Federal Assembly shall draft the partial revision on the basis of the initiative and submit it to the vote of the People and the Cantons. Also if the Federal Assembly rejects the initiative, it shall submit it to a vote of the People. Th e People decide whether the initiative should be adopted. If they vote in favour, the Federal Assembly shall draft the corresponding bill. An initiative in the form of a specifi c draft shall be submitted to the vote of the People and the Cantons. Th e Federal Assembly shall recommend whether the initiative should be adopted or rejected. It may submit a counter-proposal to the initiative. It is required that the People vote on the initiative and the counter-proposal at the same time. Any amendments to the Federal Constitution must be put to the vote of the People and the Cantons. Th is is called a double referendum.
3 Proposals that are submitted to the vote of the People and Cantons are accepted if a majority of those who vote and a majority of the Cantons approve them. Th e result of a popular vote in a Canton determines the vote of the Canton.
Until the 28 of January 2019 there were 463 of popular initiatives of which: -118 failed, -333 succeeded, Th e initiative presented in this article concerned both criminal law and migration policy while it led to provisions stating the expulsion of foreign nationals who committed a criminal off ence.
Initiative "Expulsion of foreign citizens"
Th e initiative "Expulsion of foreign citizens" was launched by Swiss People's Party 5 in 2007, when they started to collect the signatures for the initiative. 6 Th eir aim was to contribute to internal security and clarify the legal situation. In the explication of this idea the Party used the following arguments. Th e main issue was the rate of criminality of foreigners in Switzerland. For example it was indicated that almost half off ences committed in Switzerland were committed by foreigners. 59% of off enders who committed a murder were foreign citizens, and the proportion was even higher in case of rape -62%. As well they improperly claim for social insurance or social assistance benefi ts. It was also highlighted that Swiss citizens feel insecure in their On the 24 of June 2009 the draft of amendment of the constitution was prepared by Federal Council with the recommendation to reject the project.
11 Th e Federal Council argued that despite the fact that the project is compatible with Federal Constitution and peremptory norms of international law it can violate basic rights conferred in this act. Especially in the area of protection of family rights and proportionality of measures taken by the authorities. Also it can be hard to follow non-imperative norms of international law resulting from European Convention of Human Rights and Agreement on Free Movement of Persons between Switzerland and European Union.
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Moreover the Federal Council revealed the question of integration of foreigners indicating that the authorisation of stay is unlimited and unconditional. It can be only admitted if the foreigner is well integrated. Th at is also guaranteed to family members admitted on the base of family reunifi cation.Th e good integration presupposes the respect to Swiss legal order and acceptance of fundamental values from the Federal Constitution, accompanied by the good language skills of one of the offi cial languages. On the other hand the existing law on foreigners gives the possibility to withdraw the stay permit or not to extend the temporary one, or issue an entry ban in case when foreigner commits an off ences.
13
Th e Federal Council went further by proposing an counter-proposal to the initiative that would have required an evaluation of every single case, balancing public interests against the fundamental rights of person threatened with deportation
14
. Th e counter-proposal led to precise the reason of withdraw of permit referring to the degree of integration. Also it proposes that foreigners can be expelled if he commits an off ence liable to an imprisonment of a minimum of one year or convicted for a penalty of a minimum two year imprisonment. Th e margin of appreciation to decide to revoke the authorization should be restricted, subject to the constitutional principle of proportionality measures taken by the authority and public international law. Th is counter-proposal was supposed to help to unify the practice in cantons and make the expulsion policy more consequent.
15
Th e counter-project was more fl exible as it gave the judge the possibility to expel a foreigner whereas the initiative left no choice and gave the obligation. So there was any margine of appreciation given to the judge, under any circumstances (e.g. level of integration). Moreover the counter-project introduced the minimum of the pronounced penalty towards the foreigner, that was not included in the initiative.
11
Message concernant l'initiative populaire "Pour le renvoi des étrangers criminels (initiative sur le renvoi)» et la modifi cation de la loi fédérale sur les étrangers, FG 4571. According to the idea of initiative conviction to any, even the minimum penalty, gave the obligation for expulsion. Th e initiative "Expulsion of foreign citizens" was voted on the 28 November 2010. Th e 52,93% of voters took part in it. Th ere were 1.397.923 (52,3%) votes for the initiative and 1.243.942 (46,5%) against. 16 As in this case the double referendum was required the majority of people and the majority of canton was required according to art. 142 para 1. Constitution. Th ere results for canton were 15 and 5/2 17 voted for. Th e minority 5 and 1/2 cantons voted against, and they were cantons of Fribourg, Vaud, Neuchatel, Geneva, and Basel-City. 18 Th ose cantons have the highest proportion of foreign inhabitants for example: Geneva 40%, Basel-City 36% and Vaud 34%.
19
Th erefore it should not be surprising that people in those cantons voted against the initiative. In the case of counter-proposal votation all cantons were against, whereas 52,6% of people were against and 44,5% voted for. 20 It is worth reminding that according to art. 139b para. 2 of the Constitution people may vote in favour of both proposals. In response to the third question, they may indicate the proposal that they prefer if both are accepted. If in response to the third question one proposal to amend the Constitution receives more votes from the People and the other more votes from the Cantons, the proposal that comes into force is that which achieves the higher sum if the percentage of votes of the People and the percentage of votes of the Cantons in the third question are added together. In this case there was a third question. In answer to the third question 1 252 761 people and 13 4/2 cantons have chosen initiative while 1.271.365 people and 7 and 2/2 cantons have chosen the counter-project. In case of such result the third question had no signifi cance.
21
Th e results of the vote revealed that the arguments of the Swiss People's Party were closer to the people than the ideas of Federal Council presented in the form of counter-proposal. Th e initiative was promoted by the party on large scale in the radio, TV, internet, social media, posters on the streets etc. Th ey indicated the growth of the foreign population in Switzerland. Up until 2009 21% of the Swiss population were foreigners, joined by the rising immigration rates. Th e diff erent criminality rates were presented as the fact that around half of the off enders were foreigners and more than a half of convicts. Together with the presentation of growing number of the foreign population. Th ose facts were true, 22 however simple presentation of statistical data is not enough without criminological analysis, and can be misleading. It was also strongly stressed that foreigners commit mostly violent crimes such as homicide, assault, robbery, rape, human traffi cking, false imprisonment and abduction. 23 Th at information was simply given on the base of statistical data from the Federal Statistical Offi ce without any criminological analysis. Th eir interpretations were simplifi ed and did not correspond to any scientifi c method of data analysis. 24 Moreover it was also emphasised that foreigners are coming from distant countries with diff erent than democratic order and a diff erent religion. Th ey try to implement their legal rules into Swiss ground such as polygamy or even vendetta and honour killings. Th e unlawful claim of social benefi ts was also one of the arguments.
25
As the initiative presented a specifi c draft was adopted on the 28 November 2010 and according to art. 15 para. 3 of Federal Act of Political Rights it entered into force the same day. 26 However this was only the fi rst step to the expulsion of foreigners. Th an the works on execution of those amendments of Constitution have started. Th e amendments made to the Constitution resulted in the need to defi ne in diff erent legal act following issues: loss of the right of residence and all other legal rights to remain in Switzerland, execution of expulsion and deportation, resident status in case of postponement of expulsion, ban on entry to Switzerland, legal sanctions in case of breach of ban and elements of criminal off ences resulting in expulsion. 27 In further part of this article author will focus on the elements of criminal off ences resulting in expulsion and penal provisions in this area.
22
In 31 According to the principle of legal certainty in penal law, the criteria to implement such a serious measure must be precise. Although the initiators of a popular initiative intended to expel those who committed serious off ences, 32 Article 66a of the Swiss Criminal Code includes off ences of diff erent gravity, both felonies and misdemeanours, like life and limb off ences, off ences against property or sexual freedoms off ences constituting public danger, against public health, war crimes but also off ences related to drugs and those prohibited by Act on Foreign Nationals. Th e list does not enumerate any contravention.
Th e foreigner's conviction constitutes the fundamental prerequisite to impose the penal measure in a form of mandatory expulsion. Th e foreigner needs to be found guilty and the penalty needs to be imposed on him/her. Th e foreigner cannot be expelled if no penalty is imposed, for example, if s/he is exempted from punishmentArticle 52 SCC and ff . 33 No minimum penalty has been stipulated to order mandatory expulsion. Th e entry "irrespective of the sentence imposed" included in Article 66a SCC theoretically means that a foreign perpetrator will be expelled if a minimal penalty is imposed on him/her like one daily rate of fi ne or deprivation of liberty for the period of three days. Th e term "sentence imposed" also means that the foreign perpetrator will be expelled even if s/he is put on probation. Mandatory expulsion is imposed not only on the person who committed the off ence but also on accomplices and those who instigated, aided, abetted or attempted to commit an off ence.
35
Th e aforementioned measure may only be imposed on foreigners i.e. nationals of other countries regardless of their legal status (whether or not they were granted refugee status or whether or not they possess residence permit of type B or C etc.). Th e problem arises in case of foreigners having double citizenship, however the Swiss law provides for the possibility of depriving the person of the Swiss citizenship if the person who was granted the citizenship got engaged in the conduct which is seriously detrimental to the interests or the reputation of Switzerland.
36
In accordance with Article 66a (1) SCC, expulsion is ordered obligatorily with two exceptions. Th e fi rst exception, included in Article 66a (2) SCC states that the court may refrain from ordering expulsion if it would cause serious personal hardship to the foreign national concerned and the public interest in expulsion does not outweigh the private interest of the foreign national in remaining in Switzerland. In such cases, account must be taken of the special position of foreign nationals who were born or have grown up in Switzerland. Th us, according to these provisions, serious personal hardship to the foreign convict justifi es refraining from ordering mandatory expulsion. Article 66a of the Swiss Criminal Code obliges the judge to examine the convict's personal situation, particularly if the foreign convict was born or grew up in Switzerland. Th e legislator assumes that such people might be assimilated with the Swiss society, which gives the grounds to refrain from ordering mandatory expulsion.
37
In addition, committing the off ence in justifi able self-defence [Art. 16 (1) SCC] or in a justifi able situation of necessity [Art. 18 (1) SCC] constitutes the grounds for optional refrainment from ordering expulsion [Article 66a (3) SCC].
Article 66a bis of SCC includes the provisions on non-mandatory expulsion i.e. the court may expel a foreign national from Switzerland for 3-15 years if s/ he is convicted and sentenced or made subject to a measure under Articles 59-61 SCC or 64 SCC for a felony or misdemeanour that is not listed in Article 66a. Again contraventions are excluded as far as ordering the expulsion is concerned. Nevertheless, in case of non-mandatory expulsion there is no need to convict a foreigner hence it is possible to impose this measure even if the punishment has been waived or if only a penal measure has been imposed. As a result, despite the fact that this expulsion is optional it is in fact more severe. Th e Swiss legislator, apart from the refrainment of ordering an expulsion, introduced some provisions which make this penal measure stricter like in the case of re-off ending. Expulsion, under Article 66b SCC, may be ordered for the period of 20 years or even indefi nitely. Th ese provisions state that any person who has been made subject to an expulsion order, who commits a further off ence that meets the requirements for expulsion under Article 66a shall be expelled again for 20 years. Th e Swiss Criminal Code repeats the entries included in Article 121 (5) (2) of the Constitution. Th e expulsion must be re-ordered if conditions stipulated under Article 66a SCC are fulfi lled and it is irrelevant whether the perpetrator reoff ended while completing the sentence or aft er the penalty was served. In case of reordering expulsion, this time for the period of 20 years, the earlier expulsion which was ordered for the period from 5 to 15 years is absorbed by the subsequent one.
39
Th e legislator went even further than the Swiss constitution as the possibility of indefi nite expulsion was provided for in case of recidivism if the conditions stipulated under Article 66a SCC are met during the period of the fi rst expulsion. According to the doctrine, recidivism only refers to mandatory expulsion stipulated under Article 66a SCC, not non-mandatory one which is covered by Article 66b SCC.
40 Th e indefi nite expulsion is an option that can be ordered, it is not an obligation.
In accordance with Article 66c SCC, the expulsion order applies from the date on which the judgment becomes legally enforceable. Before enforcing the expulsion order, however, any unsuspended sentences or parts thereof and any custodial measures must be executed. Th e expulsion order is enforced as soon as the off ender is conditionally or fi nally released from the execution of criminal penalties or measures or the custodial measure is revoked, on condition that the remainder of sentence need not be executed and no other such measure has been ordered. Expulsion may also be executed even if the release period has commenced.
41
In case of transfer of the convicted person to her/his home country for the execution of criminal penalties or measures, the expulsion order applies on such transfer. Th e duration of expulsion is calculated from the day on which the off ender leaves Switzerland.
Th ere is also the possibility of deferring the enforcement of a mandatory expulsion order under Article 66a SCC if the person in question is recognised by Switzerland as a refugee and, if expelled, his/her life or freedom would be endangered due to his/her race, religion, nationality, affi liation to a specifi c social group or his/ her political views. However, the foregoing does not apply to a refugee who may not invoke the ban on refoulement under Article 5 (2) 45 It needs to be highlighted that expulsion is unacceptable in any situation which would infringe the perpetrator's rights and freedoms guaranteed by the European Convention on Human Rights.
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It is diffi cult to assess the eff ectiveness of expulsion as a penal measure in combating and preventing criminality among foreigners in Switzerland, mainly due to the fact that the legislation in question has only been in force for a short time.
47
Moreover the executing regulation entered into force on the 1 st March 2017. From this moment the execution is fi nally possible. Th e fi rst available public data shows that in 2017 the mandatory expulsion have been pronounced in 915 convictions and the non-mandatory expulsion in 124 convictions. 48 As for the January 2019 there are not available data for 2018, nor for the implementation of expulsion in practice. Author can only presume that the was no expulsion executed.
Th is penal measure deprives any foreigner who was convicted for the acts enlisted under Article 66a of the Swiss Criminal Code of possibility of staying in the territory of Switzerland. Interestingly enough this penal measure is imposed mandatorily. Th e catalogue of off ences is broad and encompasses both felonies/crimes and misdemeanours. Th e period of perpetrator's stay, its legality or lack thereof are of no signifi cance for the court's decision. In addition, the judge may order non-mandatory expulsion if the foreigner was convicted for felony or misdemeanour which is not enumerated under Article 66a SCC. Th e prerequisites to apply this measure and which have been thoroughly described prove the severity of the measure.
On the other hand, the Swiss Criminal Code provides for some possibilities to refrain from ordering any expulsion, especially for humanitarian reasons or respect for human rights. Th e practice will show particular cases in which courts will refrain from ordering both mandatory or non-mandatory expulsion. Some issues will need 
Conclusion
Th e example of initiative "Expulsion of foreign citizens" showed how the party could use "the fear of a stranger" to achieve its political goals. Finding the "stranger" guilty of criminal off encewas an easy trick. In the situation of growing foreign population inSwitzerland it was a simple argument to present the high criminality rate of foreigners. However authors of the initiative did not present the data concerning the criminality of Swiss nationals. Deeper criminological analysis reveal that the criminality of foreigners does not diff er much from the criminality of nationals, especially in the group of residents. 50 Naturally the criminality of other groups of foreigners is diff erent and mostly consists on off ences prohibited by Federal Act on Foreign Nationals and Integration related to diff erent forms of illegal migration. Th ose acts, however, do not harm directly the citizens, they mostly harm public order. 51 Th e society was vulnerable to its arguments and decided to give the green light to constitutional and in consequence criminal law regulations leading to expulsion of foreigners.
Th e expulsion possibility of even obligation in case of committing the off ence listed in article 66a SCC is a restrictive measure. However the legislator introduced the possibility to abandon its pronouncement in some exceptional cases. Th e problem of expulsion leads to the question whether this instrument will be effi cient. On one hand the answer should be positive, as expelled foreigners will not commit new off ences at least during the time of expulsion. However this can have only positive preventive eff ect on the others discouraging them from committing an off ence. Th e eff ectiveness of this measure can be evaluated aft er several years of its application, now it is too early.
Th is kind of penal measure leads also to the question of human rights that can be eventually threatened as for example family life guaranteed in the art. 8 ECHR, that can be disturbed by the separation of its members. Th e duty to respect private and family life limits the state's autonomy to regulate migration fl ow. 52 Th at is another reason why the Swiss courts will have tough decisions to make with balancing between human rights and the security of society.
